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University of Colombo, Sri Lanka
Faculty of Law

Bachelor of Laws Examinations, Year 111-2023

International Investment Law

(Three Hours)

Total Number of Questions: 07

Answer orily four (04) questions selecting at least one (01) from each part.

[Candidates will be penalised for illegible handwriting)

Part A

ABC Limited (AEC) is a company incorporated in Selona under Selonian law. Harvest

Chemicals (Pvt) Ltd (HC), a subsidiary of ABC, formed a joint venture with a company
incorporated under Velonian law to engage in mining in Velona, a developing country. This
joint venture was known as Velona Harvest Phosphate Chemical Company (VHPCC), and it
began Phosphorus production in 2005 and expanded by constructing a plant and acquiring
two mines in 20C8. The Department of Forest and Resources in Velona approved the transfer
of mining licenses for two mines acquired by the VHPCC. In 2008, HC acquired all remaining
equity in VHPCC from its Valonian joint venture partner. VHPCC was a highly successful foreign
enterprise in Velona’s phosphate industry. The Velonian authorities granted VHPCC license

renewals subject to submission of relevant documents from 2008 to 2021.

Meanwhile, in 2021, Velona adopted a new national policy prohibiting all mining activities in
and arounc! Venus National Park, where extensive mineral exploration and exploitation
occurred. The two rnines belonging to VHPCC were also located in Venus National Park, which
was further proposed to be converted into a conservation area for endangered species unique
to Velona. After the national policy was aclopted, Velonian authorities ordered the cessation
of all mining activities in and around Venus National Park. Consequently, the relevant
government: authorities sealed both mines of VHPCC that were located in Venus National

Park. VHPCC had tc shut down its plant since its production relied solely on phosphate rock
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from these mines, At the same time, the Vielonian authorities turned down VHPCC's request

to renew its mining licenses in 2022.

VHPCC met with Velonian authorities to discuss the economic impact of the mining ban in

Venus Naztional Park. At these meetings, the Velonian authorities acknowledged their

responsibility ta rompensate affected businesses, but VHPCC did not receive any

tompensation. Therefore, ABC and VHPCC initiated international arbitration against Velona

in the International Centre for Settlement of Investment Disputes (ICSID), invoking the

bilateral investment treaty (BIT) duly concluded betwean Velona and Selona in 1985, Velona

and Selona are bot State parties to the ICSID Convention and the BIT between them provides

the core investment treatment standards for investments covered under its asset-basad

definition. It further allows protected investors tg directly recourse to international

arbitration without exhausting local remedies.

1. Velona intends to challenge the tribunal's jurisdiction by arguing that claimants have

no investment under Article 25 of the ICSID Convention. As legal counsel for Velona,

write a legal opinion highlighting recent investment treaty jurisprudence deveioped

under Article 25.

As the legal counsel for claimants, on which ground would you argue that Velona

viclated its investment treaty obligations under the Velona-Selona BIT of 19857 Your
answier should be supported by the relevant arbitral awards,

3. It is a well-established principle that States are not liable to compensate foreign

investors when they adopt a non-discriminatory bona fide regulation aimed at general

welfare. Discuss how Velona can invoke this principle to defend itself before the ICSID

arbitral tribunal.
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PART B

ag the inflow of Foreign Direct

4. According 1o classical economic theory, maximizi

n the econamic development of developing

Investment (FDI) plays a crucial role i

ribute to economic growth and enhance the well-being of their

nations, as it can cont
citizens. However, it is essential to consider the involvement of various actors in
romoting FDI flows in the development

foreign irvestment and their shared role in p

of these nations.
elevant

Critically examine the above g-atement. Support your answer with 1

authorities.
nce of a multilateral investment treaty framework poses a challenge in

5. The abse
s on regulating foreign investrnent. Ho

establishing uniform rule wever, this objective
as (BITs).

has been addressed through the proliferatio
e BITs often fail to achieve a balance

n of bilateral investment treati

d treaty framework that

Nevartheless, thes
effectively balances the protection of foreign investment and the promotion of
economic development.

a Multilateral

Corrmen: on the above statement in light of the significance of

Investment Treaty for foreign investment.

6. Canby,a developed nation, has actively promoted investment in Zomby, 2 developing

h in natural resources. To foster economic dev
focusing on developing its

country ric elopment, Canby enterad
stment Treaty (BIT) with Zomby,

into a Bilateral Inve
unities at various levels. Under

ufacturing sector and creating employment opport
idiary of the parent company ABC, called XYZ,
soft drink industry. XYZ entered into an

man
was established

this framework, a subs
in Zomby with the aim of enhanting the
cal authorities to extract a certain amount of groundwater annually.

agreement with lo
red widespread popularity, largely due to its

The soft crink produced by XYZ has garne
flavour and endorsements from prominent Zombian act
rease in sales, both domestically and internationally.

distinctive ors. As a result,

there has been a substantial inc

To reet the escalating demand, XYZ had to expand its production, which required

extracting groundwater beyond the initially agreed-upon limits.
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Despite XYz committing to obtain annual permits by submitting an environmental
impact repcrt, neither the company nor the local authority has followed through with
this requirement. The increased groundwater extraction has raised concerns within
the local community, particulary among those whose livelihoods depend on
agriculture as the primary source of income in the area where the comparny is located.
Due to the depletion of groundwater resources, the local community of that area was
forced to abandon its agricultural activities, Community members are demanding the

company's closure and compensation for the adverse impact on their livelihoods and

the environment.

Now, the gcvernment is seeking your advice on whether to take action against Canby
and the parent company ABC. Give your opinion on the actions that could make the

home state responsible. Support your answer with relevant authorities.
Efficient alternative dispute resolution mechanisms within a country can make a

substantial contribution to its advancement in achieving development goals.

Examnine the above statement in light of the role investment arbitration could play in

facilitating a nation's development.

seookokok
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